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SALINE COUNTY LANDFILL, INC., ) STATE OF ILLINOISPollution Control Board

PETITIONER, )
)

v. ) No. PCB2004-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
RESPONDENT. )

• )
• )
COUNTY OFSALINE, )

)
INTERVENOR.

CLOSING13R~EFOF INTERVENORCOUNTY OF SALINE

NOW COMESIntervenor,COUNTY OF SALINE, throughits undersignedattorneys,

andfor its ClosingBrief in this permit appealproceedingbroughtby PetitionerSALINE

COUNTYLANDFILL, INC. (hereinafter“SCLI”), statesas follows:

Stanchird.oiReyiew

SCLI beginsits discussionof this matterby claimingthat “[t]he standardof reviewin this

causeis whetherissuanceof thepermitsoughtby SCLI will causea violation of the

EnvironmentalProtection(Act) [sic], specifically415ILCS 5/39.2(t).” (SCLI Brief, at 6). This

is a gross,andapparentlyintentional,misstatementofthe law.

Lessthantwo yearsagoSCLI broughtanotherpermit appealbeforethisBoard(PCB02-

108),in which SCLI tried to convincethisBoardto issuea permit to afacility for which siting

approvalhadneverbecngrantedby theSalineCountyBoard. In denyingSCLI’sattemptto

bypassthe local siting approvalprocess,this BoardinformedSCLI of thestandardof review
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employedby thisBoardin consideringapermit appeal: “The petitionerhastheburdenof proof

on appeal.See415 ILCS 5/40(a)(1)(2000). On appeal‘the sole questionbeforetheBoardis

whethertheapplicantprovesthat theapplication,assubmittedto the [Illinois Environmental

Protection]Agency,demonstratedthatno violation ofthe [EnvironmentalProtection]Act would

occurif this permitwasgranted.” S~lineCo~intvLandfill, Inc. v. Illinois Environnicaital

ProtectionAgcncy,PCB 02-108,slip op. at 9 (May16, 2002),citing PanhandIeB~isternPipe

Line Co. v. IEPA, PCB98-102,slip op. at10 (Jan.21, 1999),ciff’d subizo,n PanhandleEastern

~jpciine Co.v. PCBand IEPA, 314 Ill. App. 3d 296, 734 N.E.2d18 (
4

1h Dist. 2000),quoting

CeritralipEnvironmentalServices,Inc. v. TEPA, PCB 89-170,slip op. at 9 (Oct.25, 1990);

Browning-FerrisIndustriesof Illinois, Inc. v. PCB,179 Iii. App. 3d 598, 601-602,~534N.E.2C1

616,619 (2d Dist. 1989);Joliet Sand& Gravel Co. v. PCB,163Iii. App. 3d 830. 833, 516

N.E.2d955, 958 (3dDist. 1987),citing IEPA v. PCB, 118 Iii. App. 3d 772,455N.E.2d 188 (1st

Dist. 1983).

Hence,far from theburdenherebeingupontheAgency to provethatissuanceof the

permitwould causeaviolation of theAct, in facttheburdenfalls uponSCLI to provethat

issuanceof thepermit assubmittedwouldn~thaveviolatedtheAct. It is aburdenSCLI has

failed to meet;presumablythatexplainsSCLI’s baselessattemptto convincethis Boardto utilize

a different standardof reviewin this case.

Eaç~s

In November1996theSalineCountyBoardconsideredandapprovedan application

submittedby SCLI to expandits facility locatednearHarrisburg.(~generallySalineCounty

L~ndfil1Jnc.,PCB02-108,slip op. at 4-9 (May 16, 2002)). Amongotherthings,theapproved
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expansionplancalledfor constructionof an earthenbermto separatethe old landfill from the • -

new; this bermwas to be at least50 feetwide, wasto befilled with non-wastematerials,andwas

to houseanumberoffeaturesancillary to thelandfill operations,includinggroundwater

monitoringwells. Constructionof thebermwould allow for thecertificationofclosureofthe

old landfill within five (5) years,whereasthenewexpansionwasto havealifespanof asmany

astwenty-five (25) years. SCLI also representedthat thebermwouldenhancestability of the

Overallstructure.(id~).

Nearly threeyearsaftertheSaline CountyBoardapprovedtheplan,in November1999

SCLI submittedto theAgency an applicationfor apermitto developthefacility that hadbeen

approvedby theSalineCountyBoard. Thatoriginal applicationincludedall salientfeaturesthat

hadbeenconsideredandapprovedby tire SalineCountyBoard,including theberm.(JL).

TheAgency’sreviewidentifiedanumberof applicationprovisionswhich did not or

would notcomplywith theapplicableregulations,andtheAgencyrequiredthat SCLI address

thesedeficiencies.Amongotherthings, theAgencynotedthattheplanned50 foot bermwasnot

largeenoughto supportseparategroundwatermodelingfor both theold andthenewlandfills.

(a).
SCLI had anumberof optionsto addressthis problem. First, SCLI couldhaveretained

the50 foot berm,andmodeledboth theold andnewlandfills asasinglesite. Second,SCLI

couldhaveexpandedthewidth of thebermto 100 feetormoreto accommodatethetwo

groundwatermonitoringzones.Eitherof theseoptionswould havebeenconsistentwith the

siting approval,which requiredthatthebermbe aminimum of50 feetwide. (I~).

However,SCLI did not chooseeitherof theseoptions. Instead,its revisedplan,filed

with theAgencyin August2000,eliminatedthebermaltogether.This revisionwould allow

3



APR—05--2004 17:12 FROM HEDINGER LAW OFFICE TO 13128143669 P.06/22

SCLI to placewastewheretheberm’snon-wastematerialhadbeenplanned,would eliminatethe

separationof theold and thenewlandfills, aridresultedin a re-engineeringof thestructural

supportsystem,aswell asthegroundwatermonitoringsystem. Theold landfill’s closuredate

wasalsoimpacted;ratherthanbeingclosedwithin five (5) years,underthereviseddesignthe

old landfill would remain“open” until theentireexpandedfacility wasreadyto close. SCLI’s

proposedrevisionwithdrewits originalproposal,andsubstitutedthenewdesign.(J~).

SalineCountyimmediatelyobjectedto SCLI’s proposal,pointing out that removalof the

bermwaspatentlyinconsistentwith theNovember1996sitingapproval.(Ii). TheAgency

carefullyconsideredSaline County’sobjection,and requiredthat SCLI submitsubstantIal

additionalmaterialsrelatingto the1996sitingapproval. Oncethesematerialsweresubmitted,

the Agencydeterminedthat SalineCounty’sobjectionwaswell-taken,andoffered SCLI the

opportunityto reviseits submittalonceagain,this timeto returnto theoriginal designthathad

beenapprovedby theSalineCountyBoard. SCLJrejectedthis opportunity, though,andsothe

Agencyissuedafinal denialofSCLI’s applicationfor adevelopmentpermit,asrequiredby 415

ILCS 5/39(c)(which requiresproofof siting approvalprior to issuanceof anysuchpermit).

(j~).SCLI appealed,and by its May 16, 2002order,thePollution ControlBoardaffirmed.

SCLI did not seekanyfurtherreview, eitherthroughamotionfor reconsiderationorthrough

appealto the appellatecourt. ThisBoard’sordercame6 years~iterSaline Countyhadgranted

thesiting approval.

Duringthetime theAgencywasconsideringwhetherSCLI’s modificationswere

inconsistentwith thesiting approval,SCLI hadpendingbeforetheAgencynot only that

applicationfor a developmentpermit,but alsoaroutineapplicationfor renewalof theexisting

landfill’s operatingpermit. Thatrenewalapplication,Log No. 2001-362,wasoriginally

4
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sabrnittcdon September24, 2001,but on January24, 2002 (which wasapproximatelythree

weeks~fi~jtheAgencydeniedSCLI’s developmentpermit application),SCLI senta letter to the

Agencywhich disputedtheAgency’sdenialof thedevelopmentpermitapplication,but

purportedto incorporatetheentirerecordof thatpermit log (Log 1999-381)into the old facility’s

renewalapplicationproceeding(Log 2001-362);accordingto SCLI, thepurposeof this was“[t]o

maintain therecordfor 2001-362.” By virtueof SCLI’s action,thenon-conformingredesign

wasonceagainpendingasapermitapplicationbeforetheAgency.

TheAgency informedSCLI that it would benecessaryto denytherenewalapplication

(Log 2001-362),becausethenon-conformingdesignhadalreadybeenadjudicatedto be

unacceptable,neverhavingbeenapprovedin localsitingproceedings.Thereafter,onFebruary

7, 2003,SCLI withdrew the requestfor developmentpermit approvalwhich it had incorporated

into theoperatingpermit renewalproceeding(i.e., it withdrew the1999-381 recordfrom 2001-

362). At that time, therefore,S~LIhadno permitapplicationpendingwhatsoeverwith respect

to its proposedexpansion.

In April 2003,SCLI submittedthe instantpermitapplication,Log No. 2003-113,which

purportsto resurrectthefacility designwhich SCLI hadabandonedearlierin its Log No. 1999-

381 submittals.

To briefly reiterate,theLog No. 1999-381wassubmittednearlythree(3)yearsfollowing

theSalineCounty Board’sNovember1996siting approval. In August2000,SCLI superccdcd

thatpermit requestand replacedit with arequestfor approvalof afacility which hadnever

receivedsiting approval.TheAgencydeniedthatrequeston January4, 2002,andfor the

following nearlythree(3) weeksnopermit applicationwaspendingat all relativeto thearea

designatedfor thenewfacility. On January24, 2002, SCLI purportedto incorporatc(by
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reference)theearliersubmittalfrom Log No. 1999-361,but, on February7, 2003, it withdrew

thatsubmittalaswell. Finally, in April 2003 SCLI onceagainsubmittedan application

purportingto seekpermit approvalfor thegeographicareathatwasthesubjectmatterof the

November1996siting approval.Accordingly,from at leastAugust2000,whenit supcrceded

the original permit applicationwith thedesignthathadneverbeenapprovedby Saline County,

until at leastApril 2003,virtually rio permitapplicationof SCLI wasbeforetheAgencythathad

everbeenapprovedthroughthelocal sitingprocess.

SalineCounty’sRole in Landfill Issu~

Thecourts,andthis Board,havelong recognizedthatSection39.2of theEnvironmental

ProtectionAct, 415 ILCS 5/39.2, representsthesingularmostimportantstageof thecontinuum

of siting andapprovingpollution controlfacilities suchaslandfills:

TheGeneralAssemblyrecognizedthat it wasimportantthat a countyboardor the
governingbody ‘of a municipalityhavetheopportunityto investigateandexamine
thepastoperatinghistoryandpastrecordof convictionsandviolationsof an
applicant. Theimportanceof siteapprovalwaspreviouslyrecognizedin thecase
ofKaneCountyDefenders,Inc. v. Pollution ControlBoard,139 Ill. App.3d 588,
593, 93 111. Dec.918,487 N.E.2d743 (1985),whichpointedout: “This broad
delegationof adjudicativepowerto the countyboardclearlyreflectsa legislative
understandingthat the countyboardhearing,which presentstheonly opportunity
for public commenton theproposedsite,J~th~mostcriti~a1stagepf the landfill
~jj~approvalprocess.”We agreethat the,local siteapprovalprocessis themost
critical stageof theprocess.

Medical DisposalServiceL~Jnc,V. EnvironmentalProtectionAg~ncy,286 Ill. App. 3d 562, 568,

677 N.R2d428, 432(1~Dist. 1997)(emphasisadded).

Significantly,whenSaline Countygrantedsiting approvalin 1996, it createdno property

right in SCLI, but to thecontraryonly createda conditionthat is requiredbeforetheAgency

could issueapermit: “Requiringrenewedapplicationsfor localsiting approvaldoesnot prevent

6
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the transferabilityof an owner’spropertyrightbecausesiting approvalis nota propertyright.

SeeFoster& Kleiserv. City ofChicago,146 Iii. App. 3d 928, 934, 100 IlL Dcc. 481,497 N.E.2d

459 (1986) (evenpermitsare only privilegesfrom which rio vestedpropertyrightsattach).

Permitsin generalcanconceivablybe assigned,but the localsiting approvalgivenpursuantto

theAct is only a conditionthatis requiredbeforepermitscanbe issued. While a permitgives

the holderspecifiedrights, localsiting approvalonly gives thespecificapplicantthe right to

applyfor a permit.” Medical DisposalSeryice~,286 III. App. 3d at 569, 677 N.E.2d at 433. The

Medical Disposal.Se~icescourtalsonotedthatrequiringsiting applicantsto returnfor new

siting approvalsis not unfair or duplicative: “RequiringMDS to anotherreviewby Harvey [the

localsiting authority]will notbeneedlesslyduplicativebecauseit is essentialto implementthe

legislativeintentof providingmeaningfullocalapprovalof thesiting of pollution-control

facilities.” 286Ill. App. 3d at569, 671 N.E.2dat432.

The EnvironmentalProtectionAct shouldnot be readin avacuum,but insteadshould be

consideredin conjunctionwith otherstatutesthatpertainto a county’spollution controlfacility

interests.In particular,theIllinois Solid WastePlanningandRecyclingAct, 415 ILCS 15/1et

seq.,requiresthat counties(includingSalineCounty)developandmaintainaplanfor the

managementofwastegeneratedwithin their boundaries.See415 ILCS 15/4(a). Indeed,the

GeneralAssemblyhasidentifiedcpuntic~s,andnot any othergov~rnmentalunit, asprimarily

responsiblefor planningfor solidwastemanagementfacilities! Among otherthings,suchplans

mustidentify existingfacilities availablefor wastemanagement,~n4mustalsoidentify facilities

that areproposedduring thenext20 years. ~ 415 ILCS 1514(c)(2)and(3). Perhapsmost

importantly,eachcountymustdescribethe“time schedulefor thedevelopmentandoperationof

eachproposedfacility orprogram”forwhich planningis beingconducted.415 JLCS15/4(c)(5).

7
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Thecountiesmustalsoidentify “potential siteswithin thecountywhereeachsuch...fadility

wouldbe locatedor an explanationof how thesiteswill be chosen.”415ILCS 15/4(c)(6).These

plansarerequiredby law to beupdatedand revisedeveryfive years.415ILCS 15/5(c).

In complyingwith thesolid,wasteplanningrequirements,countiesareexpresslyrequired

to follow thewastehierarchysetforth in theIllinois Solid WasteManagementAct (~415

ILCS 15/4(a)),section2(d)of which specificallyplaceslandfilling asjj~~in thepreferredwaste

managementstrategies.415 ILCS 20/2(b).

Finally, thecounty’ssignificantrole in overall wastemanagementplanningis recognized

evenin thesiting statuteitself. Theeighthsiting criterion,in fact,specificallyrequiressiting

applicantsto assurethat theirproposedfacility is consistentwith thesolid wastemanagement

planapprovedby aparticularcounty.415 ILCS 5139.2(a)(viii).

The StatuteDeclaresSCLI’s Sitip,gApprovalR~sExpired

The verywordsof theEnvironmentalProtectionAct supporttheAgency’sdecisionto

denySCLI’s permitapplicationfor thereasonthat the localsiting approvalhadexpired.

Specifically,theStatuteprovidesasfollows:

A local sitingapprovalgrantedunderthis Sectionshallexpireat theendof. . .3
calendaryearsfrom thedateuponwhich it wasgranted...unlesswithin thatperiod
theapplicanthasmadeapplicationto theAgencyfor apermitto developthesite.
415 LLCS 5/39.2(f).

Onits face,this statutorylanguagerevealsthat, unlessSCLI hadsoughtpermittingfor

the approvedfacility within three(3) yearsafterthesiting approvalwasgranted,thesiting

approvalexpired. HereSCLI neithersoughta permit for thefacility which wasapproved,nor a

permitfor the~ uponwhichthefacility was located,within thetimerequiredby law. The

sitinghasthereforeexpired.

8
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SCLI appearsto arguethat theStatuterequiresonly that a smallportion ofthe approved

airspacebesubjectto apermit application,which will thenkeepalive thesiting approvalfor the

entiresitedairspace.Thus,SCLI claimsthat asmall portionof sitedairspacewasthesubjectof

a permit applicationfiled only amonthafterthesitingapprovalwasgrantedin 1996,whichhas

subsequentlybeenpermittedand constructed;this circumstance,accordingto SCLI, hasrendered

the entireremainderof thesitedairspaceimmunefrom expirationpursuantto Section39.2(f).

SCU’sargumentfails for anumberof reasons.First, althoughfor purposesof this

argumentSalineCountywill assumethecorrectnessofSCM’s assertions,in point of fact

SCLI hasutterly failed to provewhatportionof the 1996airspacewaspermitted,orwhenall of

that occurred.SCLI doesno morethanpoint to somelegal conclusionsincludedin therecord,

hut ofcourselegalconclusionscannotbe admittedto, and in any event,legal conclusions

withouta factualbasisorframeworkaremeaningless.In short, thisrecorddoesnotsupportthat

any portionof thefacilitiessubjectto the1996sitingapprovalwereeverpermitted,and sincethe

burdenis uponSCLI, this factoraloneshouldwarrantaffirmanceoftheAgencypermit denial.

Second,evenassumingthatproofexiststhat thishappened,SCLI’sargumentoverlooks

thewordingof thestatuteitself. Curiouslyabsentfrom SCLI’ S argument,in fact, is recognition

that thestatuterequiresan application“for apermit to developth~~it~”(emphasisadded).The

statutedoes~ saythatseekingapermit for aportionof thesiteis acceptable,or in anyother

waysupportsSCLI’s tacit assertionthatpiecemealdevelopmentpermittingis acceptableunder

thesiting statute.The GeneralAssemblyunderstandsthedifferencebetweentheentiresiteand

portionsof thesite;with respectto facilitiesfor whicha developmentpermitwasissuedbefore

November12, 1981(theeffectivedateof Section39.2’ssitingprocess),Section39(c) (4th

paragraph)states: “[I]f anoperatingpermithasnot beenissuedby theAgencyprior to August

9
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31, 1989 for any portionof thefacility, thentheAgencymaynot issueor renewany

developmentpermitnorissueanoriginal operatingpermitfor any portionof suchfacility unless

theapplicanthassubmittedproofto theAgencythatthelocationof thefacility hasbeen

approvedby theappropriatecountyboardormunicipalgoverningbody pursuantto Section39.2

of thisAct.” 415 ILCS 5/39(c). In otherwords,eventhelandfills grandfatheredin without siting

approvalin 1981 wererequiredto be operatingby 1989--anyportionnot operatinghadto go

throughsiting approval! Hence,theEnvironmentalProtectionAct clearlyrecognizesthat

Section39.2(f) requiresa developmentpermit applicationfor theentireapproved~ andnot

merelyfor aportionof it.

This interpretationis borneout, aswell, in thewordsemployedin thesiting statuteitself.

Theword “site,” in fact, is a definedterm: “‘site’ meansanylocation,place, tractof land,and

facilities, including but not limited to buildings,andimprovementsusedfor purposessubjectto

regulationor controlby thisAct orregulationsthereunder.”415JLCS5/3.43. Section39.2,of

course,requiressiting approvalfor any new“pollution controlfaciljty,” which is definedto

include “anywastestoragesite,sanitarylandfill,” etc. (415ILCS 5/3.32). Moreover,a“new

pollution controlfacility” includes: “the areaof expansionbeyondtheboundaryof a currently

permittedpollutioncontrolfacility.” (415ILCS 5/3.32(b)(2)).

Section39.2repeatedlyutilizesboth theterm“facility” andtheterm“site.” Moreover,

Section39(c),415ILCS 5/39(c),requiresasapreconditionto permittingproof“that the location

ofsaidfacility hasbeenapprovedby theCountyBoard” in accordancewith Section39.2. The

third paragraphofSection39(c)discussesa“facility for which theproposed~ is located”

(emphasisadded),andSection39(k)providesthatadevelopmentpermit for “any facility or site”

10
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will expireunlessactionis takenwithin 2 yearsto developsuchfacility or site.415 ILCS

5/39(k).

Puttingthesestatutoryprovisionstogether,it is clearthat a“site” is madeup of oneor

more“facilities.” Whenobtainingapproval,though,the “site” is theplacewherethefacilities

will belocated,with thusdeterminesanumberof critical matters,includingwhichbody will bc

thesiting authorityfor thefacilities, who is entitled to notice, etc. In any event,Section39.2(f)

clearly requiresthat a developmentpermit be soughtfor theentire~ andnot merelyfor

discrete“facilities” within suchaSite for whichsiting approvalmaybe granted(letaloneonly a

portionof a “facility”, assuggestedby SCLI).

Notably,SCLI’s interpretationwouldworksubstantialmischiefupontheGeneral

Assembly’sobviousintentionsin carefullycrafting theschemethat exists. As discussedabove,

counties(includingSalineCounty)play a leadrole in overall planningactivities,andin approval

of specificfacilities thatwill servewastedisposalpurposeswithin theirconfines. Counticsarc

requiredby law to remaincurrentandactivelyinvolvedin activitieswhich impactthe

developmentofpollution controlfacilities, andmustcontinuallyupdateplanningdocumentsto

addressdevelopmentsastheyoccur. In SCLI’s view, onceasitingapplicanthasachievedbasic

siting approval,thecounty shouldbe removedfrom involvementby themereexpedientof the

siting applicantseekingdevelopmentfor asmall discreteportionof its landfill. Indeed,that is

theverything that hashappenedhere;accordingto SCLI, themerefact thatit has(allegedly)

soughta developmentpermit for a very smallportionofthesitedairspacep.recludcseitherSaline

Countyor theAgencyfrom interferingwith SCLI’s future intentionswith respectto the

remainderof its airspace.This would allow SCLI to “mothball” its airspaceindefinitely until it

candemandamonopolymarket,or othermarketconditionssolelyunderits reviewandcontrol.

11.
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This is, of course,in direct contradictionto theGeneralAssembly’sexpectationthat counties,

andnot siting applicantsor eventheAgency,will play theprimaryrole in solid waste

managementplanning!

AgainSCLI hasattemptedto defendIts actionsby claiming thatthefactsbeforethis

Board do not revealany such“mothballing,” but insteadreflect “diligent efforts.” Evenif this

weretrue, it wouldnot be relevantin light of theexpressstatutorylanguageandtheclear

legislativeintent.Moreover,SCLI’s claim is ludicrousin light of thefacts. It hasrepeatedly

attemptedto obtainpermittingfor afacility thathasneverbeenapprovedby theSalineCounty

Board. This first happened,of course,in theearlierpermit appealcase.Then,evenafterthat

permitwasfinally deniedby theAgency,SCLI resubmittedthesameplanto theAgency,

apparentlyfor anotherreview. Evenin thisvery proceeding,in fact,SCLJis still attemptingto

secureAgencyapprovalfor featuresneverapprovedby theSalineCountyBoard As Joyce

Munie testified,evenif this permit hadbeengranted,a conditionwould havebeenimposed

requiringSCLI to seeksiting approvalif it everwantedto developthebermaslandfill airspace--

sucha conditionwasnecessarybecauseSCLI had includedlanguagein its permit application

purportingto retainthe “right” to seekapprovalforpermittingthat airspaceat a later date! (Tr.

64).

Hence,far from havingdiligently soughtpermittingfor theairspaceit hadsitedin 1996,

SCLI hasplayedgameswith theAgencyandthisBoard, attemptingto permitfacilities which

neverhavereceivedsiting approval.Its suggestionthat thoseefforts shouldbe countedin its

favorwith respectto thefacility thatwassitedmakesno sense.

12
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LIle Board’sand AppellateCourt! ?edicaiDisposalServicesCasesControlThisDecision

SCLI doesnot evenmentionin its brief theMedical Disposal Seiyicescasesdecidedby

this Boardandthe appellatecourt. This is clearlyan intentionaloversight,becausetheMedical

~isposa1Sejyicesdecisionscontrolmostof thesalientissuesin this case.

This Board’sMedical DisposaLServices.Inc. v. Tllinoi&Environmental Protection

casewasdecidedon May4, 1995(PCB95-75andPCB95-76 (cons.)). A company

knownasIndustrialFuels&Resources/Illinois,Inc. hadbeendeniedlocal siting approvalfor a

newmedicalwastetreatmentfacility to be locatedin Harvey,Cook County,Illinois; by opinion

enteredMarch 19, 1992,theappellatecourtreversedthat decisionandorderedthat thesiting

approvalbe granted.ThisBoardthereafterenteredan orderdatedJune25, 1992,which

- indicatedthat theBoard’sorderitself would standasproofthat localsiting hadbeenapproved,

andthatIndustrialFuels& Resources/Illinois,Inc. could proceedwith thepermittingprocess.

Thereafter,MDS purchasedthesiting approvalfrom IndustrialFuels &Resources/Illinois,Inc.,

andsubmittedbothair andland constructionpermit applicationsto theAgency,relyinguponthe

Board’sJune25, 1992orderasproofof siting approval.

At first, theAgencyassuredMDS that thesitingapprovalwastransferable,andthat MDS

thereforewould qualify for therequestedpermits. As summarizedby the appellatecourt,“[aJn

assistantcounselfor theAgencyrespondedin a letterdatedJanuary10, 1994,that, consistent

with previousinterpretationsin similarsituations,theAgency’spolicy remainedthatsiting

approvalwaslocationspecificso thatit remainedwith land uponsale. Theletteralso statedthat

thesiting approvalgrantedto IndustrialFuelswasvalid for MDS’ developmentof thefacility.”

M~icalDisposal$ervicesjnc.v. III jripjs Envirpnmerj~a1Protection.Agcncy,286Ill. App. 3d

13
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562,564, 677 N.E.2d428, 429 (1” Dist. 1997). Theappellatecourtcontinuedwith its discussion

of the factualbackground:

In May 1994MDS submittedapplicationsto theAgencyfor permitsto construct
thefacility. -In SeptembertheIllinois AttorneyGeneral’soffice wrote to MDS
that Harveyhadnot grantedlocal siting approvalto MDS. In Octoberthe Illinois
AttorneyGeneral’soffice wrotea letter to thegeneralcounselfor theAgency that
its view wasthat local siting approvalwas“not only site-specificbut facility-
specificandapplicant-specific.” On January13, 1995,theDirector of theAgency
wrote to theAttorneyGeneralthat thetwo agencieshaddiffering interpretations
of thesiting approvallaw, but on Januaiy31 the AgencydeniedMDS’ permit

- applications.

286 IlL App.3d at564-65,677 N.E.2dat 429.

In consideringMDS’ subsequentpermit appeal,this BoardnotedthattheEnvironmental

ProtectionAct did not specificallyaddresstheissue,but thatcaselaw, ascitedabove,clearlyhas

foundthatlocalsiting bodiesconstitutethemostcritical phaseof thelandfill siteapproval

process(~KaneCountyDefendersv. Pollution ControlBoard, 139Ill. App.3d 588,487

N.E.2d743 (2dDist. 1985)(quotedat MedicaLDisposalServices,~ PCB95~75and 95-76

(cons.),slip op.at 7)). This Boardnotedthat allowingsiting approvaltransferencewould

“bypassthescrutinyof thehearingprocessat the local level, it would deprivethelocal siting

authorityof its statutorilydefinedright...” to considerthe relevantstatutoryfactors. This Board

alsoconsideredlegislativeamendmentswhich hadspecificallyallowedacertaindegreeof

scrutinyby the localdecisionmakingbody into an applicant’sbackground,and concludedthat

thestatutemandatedthatthesiting beconsideredspecificto an individualapplicant.

TheBoardnotedthat“the Agencywascorrectin its denialof theconstructionpermits.

Section39.2ff) {ofj theAct providesin pertinentpart thattheapplicanthastwo yearsfrom the

dateupon whichsiting approvalis obtainedin which to makeapplicationto theAgencyfor

permitsto developthesite. If thesitingapplicantdoesnot do so, thesiting approvalexpires.

14
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IndustrialFuelsmadeno suchapplication,andno permit hasyet beenissuedto the siring

applicant,i.e., IndustrialFuels.” PCB95-75and 95-76(cons.),slip op. at5-6.

Thefactorsguidingthis Board’sM~dica1DisposalServicesdecisioncompela similar

ruling here. Thestatuteclearlyrequiredthat SCLI file its permit applicationfor theentire~1t~i

within threeyearsfollowing thesiting approval(notably,SCLI hasfailed to provideany

evidenceof anyappealprocessor otherstatutory-approvedmeansof extendingtheexpiration

deadline).Thethreeyearlimitation,as interpretedby SalineCountyand theAgency, is clearly

in harmonywith theobviouslegislativeintent that sitingapprovalsbe relevantto current

conditions,that countiesmaintainactiveandup-to-dateinvolvementwith respectto solid waste

planningissues,andthatsiting applicantsdiligently proceedto obtainpermittingfor thefacilities

that havebeenapproved.In M~clicalDisposalServices,theapplicantthat soughtthe permitwas

riot theapplicantwho hadreceivedsitingapproval. Here, althoughtheapplicantwasthesame,

thefacility differedin thatthepermitfacility championedby SCLI in theearlierpermit appealis

not thesameasthefacility thatwasapprovedbytheSalineCountyBoard. As wastheeasein

Medical DispQsa~S~ryi~s,theapplicantattemptedto obtainsiting approvalfor somethingthat

hadneverbeenapprovedby thelocalbody, andtheAgency,followedby this Board, disallowed

that attempt. (SCLI’s chanceto obtain developmentpermittingfor the1996sited airspacehad

thereforeexpiredlongbeforethis Board’searlierpermit appealdecision).

Thereis no prejudiceto SCLI. If its proposed-facilityis viable,andwill meetall of the

environmentalstandards(as.SCLI hasconstantlyclaimed),it needonly proveasmuch to the

SalineCountyBoard,baseduponcurrentcircumstancesandconditions. Justasin Medical

DisposalServiceswherethis Boardnotedthat thenewapplicant’sbackgroundwould be of

relevantconcernto thesiting authority,so,too, would developmentswhich haveoccurredin the

15
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oearlyeight yearssincethe 1996siting approval,which would include mattersrelevantto the

~traffic”criterion, the“consistencywith countyplan” criterion, the“health,safetyandwelfare”

criterion, andmanyof the othersiting criteriaoverwhich theSaline CountyBoardhasexclusive

jurisdiction(~415 ILCS 5/39.2(a)).As in MedicaLDisposalServices,the~ wayto give life

to theclearstatutoryintentis to sendtheSCLI facility backto theSalineCountyBoardfor a

newreview(asthe transcriptof thehearingstates,only onecurrentCountyBoardmemberwas

on theCountyBoard atthetime of the 1996siting).

Mild Pavelonis,a formerCountyBoardmember(a veteranof SCLI’s 1996siting

hearings),explainedthecontextverywell:

My questionis: How manyapplicationscanSaline CountyLandfill, Inc.
file and havedeniedbeforethesiting expires?Thefirst applicationwasfiled and
thepermitwasdenied. 3 yearshavepassed.Excuseme. At that time thelandfill
shouldhavebeenrequire.dto gobackfor anothersiting.

Thereis areasonwhy thereis limitations.onanumberof yearstheyhave
to file thepermit. Thesituationschange.Theninecriteriaaddressedin the
applicationapprovalinvolved healthandsafetyconsideration,market
consideration,traffic considerationandpropertyvalueconsideration.Many of
thesethings havechangedover the8-yearperiodof time. Theyhavesaidthe
reasonis therearegroundwaterquestions.Questionsaboutmorethanonefault
line. Questionsaboutpropertyvalues,andquestionsabouttheroadway. The
landfill maybeableto addressall thesequestionsthat havebeenmentionedin the
newspaper.

But thepointis, theyshouldhaveto addressthequestionto that any
decisionsmadeby theCountyBoardwill be fully informeddecisionsmadeon
considerationof theninecriteriaand currentcircumstances.

(Tr. at81-82).

The appellatecourt largely followed this Board’sreasoningin its opinionaffirming the

Board’sorder. Like this Board,theappellatecourtnotedthepivotal natureof thelocal siting

proceedings,andthe Courtalso notedthelackof any prejudiceto thesiting applicant,who

simplyneededto resubmitthefacility for a newreview,particularlysincethatwaswhat the

statuterequired: “RequiringMDS to submitto anotherreviewby Harveywill not beneedlessly
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duplicativebecauseit is essentialto implementthelegislativeintent of providingmeaningful

local approvalof thesitingof po1lution~controlfacilities. It maybe that a changein ownership

will not in everycasesignificantly changetheoperationofa facility, but it is alsopossible,if not

morelikely, that themanagementwould changewhentheownershipchanges.”286111. App. 3d

at 569, 677N.E.2dat432. Similarly, themerepassageof timemaynot in all casesaffect the

issuesrelevantfor local siting consideration,but in mostcases,clearly thepassageof timewill

havea significantimpacton thoseissues.

Theappellatecourtalso consideredargumentsvery similar to thosemadeby SCLJ

concerningtheallegedchangein Agencypracticethat precededthepermit denialin this case.

As here,thepermitapplicantin Medical DisposalServ~c~complainedlong andhardthat the

Agencyhadmisledit into proceedingwith thepermit applicationprocess,and thenatthe last

momentchangedits mind. Theappellatecourtunequivocallyrejectedthesearguments,noting

amongother.tbingsthat applyingestoppelwould be inappropriate“becauseit would defeatthe

statutoryintent to give approvalpowersto localitiesin a matterconcerningpublic healthand

safety.”286 III. App. 3d at570,677N.E.2dat433. Here, too,SCLI’s argumentswould at best

penalizeSalineCountyfor mistakesmadein otherunstatedandunidentifiedcasesby the

Agency.

MDS alsorequestedthat thecourtextendtheexpirationdeadlineof Section39.2(f), to

provideMDS theadditional time necessaryto submitapermitapplicationsupportedby local

siting approval,whichthecourt rejected,holdingthat“{cjquitable tolling cannotbeappliedto

toll thetwo-yearexpirationperiodto obtain local siting approval.”Ich Further,thecourtheld

that, evenif sometolling principleswould theoreticallybe available,theyrefusedto do soto

benefitMDS: “MDS will suffera delayIn seekingto obtain its permitsbecauseof thechangein
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theAgency’spolicy, butMDS wasnot preventedby theAgencyfrom seekinglocal siting

approval....[T]olling of the two-yearapprovalperiodwill notpreventthepermanentexpiration

of anyright....{H}ere theAgency’sconductdid not forevercut off MDS’s ability to proceedwith

the developmentof thefacility. MDS couldbefore,andmaystill now,seeklocal,siting approval

from Harvey.” 286111.App. 3d at571,677N.E.2dat 433-34.

Thatis all Saline Countywantshere. As SalineCountyhasconsistentlystated,it takes

nopositionon any issuesconcerningasiting applicationor otherrequeststhat SCLI maymake

in thefuture. At present,though,SCLI hasno “live” sitingapprovalwith which to obtainany

permitting,andthis Boardshouldaffirm thepermitdenialof theAgency.

This Boatd,~sDicta In PCB 02-108Is Irre~eypnt

SCLI placesmostof its chipson theargumentthatapassingmentionin thePCB02-108

May 16,2002 decision,which evenidentifiesitself asdictum,somehowcontrolsthis case.The

argumentis meritless,asis the restof SCLI’sappeal.

This Board’sMay 16,2002 ruling in SCLI’s earlierpermit appeal,draftedby former

BoardmemberC.A. Manning, includedasits final discussionthefollowing:

Finally, thoughit hasno bearingon theBoard’sdecisiontoday,andtheBoard
makesno ruling on it, thepattiesdo not disputethat SCLI canavoidreturningfor
siting if it submitsanamendedpermit application,proposinga wider interior
separationberm,100 feetwide insteadof 50. TheAgencyexplainedto SCLI
during thepermitapplicationprocessthat SCLI couldhaveproposedwidening
theinterior bermto 100 feet. Doingsocould haveaddressedtheAgency’s
concernsovercompliancewith theBoard’slandfill regulationson stability and
groundwatermonitoring,while maintainingtheseparateunitsof the landfill as
proposedto the CountyBoardin 1996. ThoughtheAgencyexplainedto SCLI
that eliminatingtheinteriorbermcould addressconcernsovercompliancewith
theBoard’sregulations(the pathSCLI chose),thishadno effecton SCLI’s
obligationunderSection39(c)of theAct to submitproofof local siting approval.

PCB 02-108,slip op. at 19 (May 16, 2002).
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SCLI reliesprImarily on theabovequoteassupportfor its untimelypermit application.

Thcrelianceis woefully misplaced.

First, on its facetheparagraphis puredictum,not relevantto any issuebeingdecided,

and in factnot evenruledupon by theBoarditself! Underthesecircumstances,it is not even

clearwhySCLI citesto the language.

Moreover,no mentionis madein anypublishedBoard opinion in PCJ302-108that

Section39.2(f)wasof any interestor relevancein that caseat all. In fact,it wasn’t,andthat is

why theBoardwassoclearthat theissuehad no bearingon thedecisionandwasnot makingany

ruling. Similarly, thestatementcanprovideno shelterfor SCLI here.

Finally, it is clearthat this Boardcanneitherexpandnorcontracttheauthoritygrantedby

theGeneralAssembly.Arid S~LIitselfconcedesthatthequestionraisedin this caseis oneof

law (statutoryinterpretation).Whatevermayhavebeensaidin theearliercasecannotchange

what thestatutemeans--itmeanswhat it means--andthereforethelanguagehasno relevanceto

theissuenowto be decided.

SCLI alsoclaimsthat SalineCounty’s “failure” to haveappealedthedictumsomehow

bindsit in this caseto thesameresult. This is indeeda curiousargument.Pursuantto Section

41(a)of theEnvironmentalProtectionAct, 415 ILCS 5/4l(a),on~ya “personwho hasbeen

denieda...perrnitunderthisAct,” ora “party adverselyaffectedby afinal orderordetermination

of theBoard,” couldseekjudicial review(i.e., an appeal). SalineCounty~ PCB02-108.

Thereis nosuchthing asappealingfrom non-bindingdictum,particularlywheretheBoarditself

statedthat the issue“has no bearingon theBoard’sdecisiontoday,andtheBoardmakesno

ruling on it. . .“ Simplyput, therewasno basisor meansfor appealingthelanguagein question,

andno inferencescanlegitimatelybedrawnfrom thecircumstances.(Notably,SCLI cannot,
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anddoesnot, arguethat it relied on thatdictum--thedictum on its facesaid it wasnot to be relied

on (andso anysuchreliancewasby definition unreasonable),andSCLI tookno newactionon

its permit asaresultof thatlanguage.To thecontrary,it waiteduntil February2003to withdraw

thebadpermitfrom its renewalapplication,and it wasnot until April 2003--nearlya yearafter

this Boardspoke,andafull sevenyearsaftersiting approval--thatSCLI submitteda“new”

applicationthat supposedlyconformedwith thesiting approval).

ConcLusion

IntervenorSalineCountyrequeststhat this Boardaffirm thepermit denial of Respondent

Illinois EnvironmentalProtectionAgency. SCU’s remedy,if any, is to obtaina freshsiting

approvalfrom theSalineCountyBoard,afterwhich it will befreeonceagainto seek

developmentalpermitting.

Respectfullysubmitted,

COUNTYOF SALINE
Intcrvcnor,

By Its attorney,
HBDINGERLAW OFFICE

By___
L~tephen7’Hedtnger

HedingerLaw Office
2601SouthFifth Street
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax
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